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In order for Brent's request to be granted, she must

show:

that the appeal presents a new or novel question of

law or policy and that the ruling is such that

error would be likely to require remand should the

appeal be deferred and raised as an exception.
Section 1.301(b) of the Commission's rules. Brent cannot meet
either prong of that test. Brent's appeal does not raise any
question of law or policy, never mind a new or novel question.
Brent is not disputing the Presiding Judge's recitation of the
law concerning financial qualifications, but the application
of that law to her situation. There is nothing new or novel
about the Commission's financial qualifications standards.
Indeed, the Presiding Judge has already applied those
standards to the other applicants in this proceeding and
specified financial qualifications issues against them.

Brent also cannot meet the second prong of the test
imposed by the Commission's rules. No remand will occur if an
appeal is not allowed. Indeed, a remand is likely to occur if
Brent's financial qualifications are not tested in a hearing.
If Brent can actually demonstrate that she has been
continuously finaﬁcially qualified, she has suffered no
cognizable harm from proving her qualifications in a hearing.
If she is not financially qualified, however, it would
disserve the public interest and would violate the
Communications Act to allow Brent to avoid a hearing when the

Presiding Judge has already determined that a hearing is

necessary. The Commission has repeatedly expressed concerns
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about financially qualified applicants who abuse the
Commission's processes by wasting the resources of the

Commission and financially qualified applicants. Revision of

A icatio o) onstruction P i or Commercial Broadcast
Station (FCC Form 301), 4 FCC Rcd 3853, 3858-3859, 66 RR 2d
519, 528-529 (1989), Certification of Financial

Qualifications by Applicants for Broadcast Station
Construction Permits, 2 FCC Rcd 2122, 62 RR 2d 638 (1987).

The Review Board has recognized that rulings on petitions

to enlarge issues are not appropriate subjects for

interlocutory appeals. In Modesto Broadcast Group, 5 FCC Rcd
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unauthorized appeal of an order adding a financial
gqualifications issue. Indeed, it supported the Presiding
Judge's action as well within his discretion and noted that a
remand would have been likely if issues were not added. 5 FCC
Rcd at 4675 n.1. An order granting a petition to enlarge
issues can never be the subject of an interlocutory appeal
because it can never be shown that the addition of issues
would require a remand.

Brent's basis for her appeal is a new declaration in
which she claims for the first time that the balance sheet she
allegedly had in her possession when she certified was a joint
balance sheet of she and her husband. Brent had every
opportunity to make that point in her opposition to Huber's

petition, but she did not do so. Brent's attempt to offer new



- 4 -
evidence after the Presiding Judge has ruled is improper and
disruptive. As the Court of Appeals noted in Colorado Radio
Corp. v. FCC, 1187 F.2d 24, 26 (D.C. Cir. 1941), an applicant

may not:
sit back and hope that a decision will be in its
favor, and then, when it isn't, to parry with an
offer of more evidence. No judging process in any
branch of government could operate efficiently or
accurately if such a procedure were allowed.
Indeed, Brent has had several opportunities to clarify the
situation by producing the underlying documents, but she has
fought disclosure of these documents at every possible turn.
The only way to resolve the substantial and material questions
of fact which the Presiding Judge has found is to hold a
hearing. The new Brent affidavit may not be considered.
Even if the new declaration is considered, it provides no
basis for granting Brent's request. Brent's premise is that
the sole basis for specifying an issue was that there is a
question as to whether the balance sheet Brent allegedly had
was a joint balance sheet. Brent's premise is incorrect.
First of all, Paragraph 7 of the Presiding Judge's order
raises concerns about Brent's budget which are not addressed
in the request. Furthermore, as Huber has shown in her
petition and reply, there is a substantial and material
question as to whether Brent actually had financing documents
in hand when she signed her application. The Presiding

Judge's action was based upon the totality of circumstances

presented by Huber and by Brent, and Brent's request






-6 -
in serious and reasonable efforts to ascertain predictable
construction and operation costs." Northampton Media
Associates, 4 FCC Rcd 5517, 5519, 66 RR 2d 1246, 1249 (1989).
The bases for adding financial qualifications issues against
the other applicants in this proceeding were quite narrow.
For instance, the petitions filed against Huber and Staton by
Brent raised no questions about their cost estimates.
Nonetheless, the Presiding Judge added general financial
qualifications issues against all applicants. Brent has not
justified disparate treatment.

Accordingly, Huber asks the Presiding Judge to deny

Brent's "Request for Permission to File and Appeal."

Respectfully submitteqd,
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1129 20th Street, NW, #507
Washington, DC 20036
(202) 466-8565
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Date: June 22, 1993
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